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RESOLUTION

Econg, J:

For resolution of this Court is the Motion to
Dismiss/Quash Information of accused Jonnie B. Garnica
("Motion") 1 and the Comment/ Opposition thereto by the
prosecution. 2

I Records, Vol. III, p. 106. Motion is dated August 22, 20 I 7, and received 011 same date.
2 Id. at 134. Comment is dated September 4. 2017, and received 011 same date.
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In the Motion, Garnica claims that from the time of the
filing of the original Complaint sometime in 2002 to the time
that the Informations were filed before the Court in January
2016, a period of thirteen (13) years had lapsed, thereby
violating her right to the speedy disposition of her cases.

The prosecution, on the other hand, opposes this, stating
that the "long passage of time" being alleged in the Motion
does not apply to her as it refers to the period spent by the
investigators in another Complaint for another set of
respondents. The prosecution clarifies that in the first batch of
complaints, Garnica was not included as a respondent. It was
only during the issuance of an Order dated July 27, 2011,
which was released on August 4, 2011, that Garnica was
impleaded as a respondent and directed to file her counter-
affidavit, together with the other respondents in the case.

RULING

In People v. Sandiganbayan (Fifth Diuisioru.» the Supreme
Court laid down the factors to be considered in the
determination of whether or not there is inordinate delay. It
said:

The concept of speedy disposition is relative or flexible. A
mere mathematical reckoning of the time involved is not
sufficient. Particular regard must be taken of the facts and
circumstances peculiar to each case. Hence, the doctrinal
rule is that in the determination of whether that right has
been violated, the factors. that may be considered and
balanced are as follows: (1) the length of delay; (2) the
reasons for the delay; (3) the assertion or failure to assert
such right by the accused; and (4) the prejudice caused by
the delay. .

In the deterrnination of whether inordinate delay exists,
the length of tirne for the Office of the Ombudsman to
complete the preliminary investigation is not the only factor to
be considered. Stated differently, it is not enough that there
was delay in the conclusion of the preliminary investigation
within a reasonable period of time. Not only must delay be for
a considerable length of time, it must also be without any
justifiable reason. Moreover, the accused-movant must invoke
his or her right to the speedy disposition of cases against

~ G.R. Nos. 199151-56, July 25, 2016.
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him/her ~d must show that they were prejudiced by the
delay attnbutable to the prosecution.

Length and Reason for the Delay. Applying the test in
this case, the following are the relevant dates that could be
culled from the records of the case:

1. In 2002, several complaints were docketed before the
Office of the Ombudsman - Mindanao, regarding the
disbursement of the funds of the Province of
Zamboanga Sibugay, under the "Aid to the Poor"
program.

2. On July 10, 2006, the OMB released a Resolution
stating that in OMB-M-C-04-0034-A, it found
probable cause to indict Governor Hofer and several
members and employees of Zamboanga Sibugay.
However, it deferred the resolution over certain
Disbursement Vouchers, including DV No.. 101-0112-
3377 involving Garnica, because she, among others,
were not impleaded in the complaint.

3. On April 5, 2011, State Auditor Bernardo R.
Sumicad of COA executed a Complaint-Affidavit, this
time impleading .Jonnie Garnica as the person who
prepared and signed the supporting documents to
DV No. 101-0112-3377.

4. On August 4, 2011, OMB-Mindanao released an
Order dated July 27, 2011, directing Garnica and
other respondents to submit their counter-affidavits.

5. On October 20, 2015, the 2011 Complaint of
Sumicad was resolved by the ..Office of the
Ombudsman, taking a period of more than (4) years
and six (6) months. Two separate informations for
Malversation and Violation of Sec. 3(e), R.A. No. 3019
were prepared on January 28,2016.

6. The Informations were filed on August 24, 2016
against herein accused or more than six (6) months
after its preparation.

It could not be overemphasized that the Office of the
Ombudsman, as the "protector of the people," was conceived
by the framers of the Constitution to ensure the accountability
of all public officials. The only tool that any public official has
against the said powerful office is his or her right to invoke his
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o~ her. c.onstitutional ri~hts, including the right to the 5peedy
disposition of cases against him/her. Thus, once a complaint
is lodged with the Office of the Ombudsman, the clock ticks
and they are burdened to dispose of the case with dispatch.

From the time that the Office of the Ombudsman found
that there was need to conduct another preliminary
investigation to cover the accused-movant on July 10, 2006, it
took almost. four (4) years and nine (9) months before the
Commission on Audit (COA) could produce a Complaint-
Affidavit. Not even the OMB-FIO lifted its finger to initiate the
complaint, as it normally is the nominal complainant in cases
subject for preliminary investigation.

And then, when the complaint was lodged against
accused-movant before the Office of the Ombudsman, it took
another four (4) years and six (6) months to resolve the same
and find probable cause. Worse, the Office of the Ombudsman
consumed a period of another six (6) months just to file the
Information with the Sandiganbayan.

Even if we consider the delay only from the execution of
the Complaint-Affidavit on April 5, 2011, there was still
considerable delay in the resolution of the case.

Moreover, after a scrutiny of the records of the cases at
bar, this Court could not find any acceptable reason for the
delays on the part of the Office of the Ombudsman to issue the
Resolution finding probable cause reckoned from the time the
complaint was filed.

The case records further show that were no novel issues
involved in the cases against accused nor any circumstance
that would warrant detailed scrutiny, research and evaluation
by the Investigating Prosecutor. As a matter of fact, the facts
involved in these two cases, except for the voucher number,
amount and the names of the beneficiary, is similar to the
case involving the "Aid for the Poor Program", involving
accused-movant Castillo that was resolved by the Office of the
Ombudsman as early as 2006.

Lastly, both the Rules of Court and the Rules of
Procedure of the Office of the Ombudsman provide clear
timelines and definite periods for the conduct of preliminary
investigation of cases lodged before the Office of the
Ombudsman. For criminal cases, Section 4, Rule II of
Administrative Order No. 07 (Rules of Procedure of the Office
of the Ombudsman) requires the Ombudsman follow the
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procedures laid out in Section 3, Rule 112 of the Rules of
Court, which in turn provides:

Section 3. Procedure. - The preliminary investigation shall
be conducted in the followingmanner:

xxx

(b) Within ten (10) days after the filing of the
complaint, the investigating officer shall either dismiss
it if he finds no ground to continue with the
investigation, or issue a subpoena to the respondent
attaching to it a copy of the complaint and its
supporting affidavits and documents.

xxx

(c) Within ten (10) days from receipt of the subpoena
with the complaint and supporting affidavits and
documents, the respondent shall submit his counter-
affidavit and that of his witnesses and other
supporting documents relied upon for his defense. The
counter-affidavits shall be subscribed and sworn to
and certified as provided in paragraph (a) of this
section, with copies thereof furnished by him to. the
complainant. The respondent shall not be allowed to
file a motion to dismiss in lieu of a counter-affidavit.

(d)' If the respondent cannot be subpoenaed, or if
subpoenaed, does not submit counter-affidavits within
the ten (10) day period, the investigating officer shall
resolve the complaint based on the evidence presented
by the complainant.

(e) The investigating officer may set a hearing if there
are facts and issues to be clarified from a party or a
witness. The parties can be present at the hearing but
without the right to examine or cross-examine. They
may, however, submit to the investigating officer
question s which may be asked to the party or witness
concerned.

The hearing shall be held within ten (10) days from
submission of the counter-affidavits .and other
documents or from the expiration of the period for
their submission. It shall be terminated within five (5)
days.

(f) Within ten (10) days after the investigation, the
investigating officer shall determine whether or not
there is sufficient ground to hold the respondent for
trial. (3a)
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. In this c?-se, it does not appear that the above prescribed
penods of time were followed in the resolution of the
complaint. In addition, Section 4, Rule 112 of the Rules of
Court provides that if an investigating prosecutor forwards
his/her own findings/resolution to the Ombudsman for cases
cognizable by the Sandiganbayan, the Ombudsman should act
upon it within ten (10) days from receipt of the records. A
period of thirteen (13) years, or five (5) years if We take the
position of the prosecution that investigation started only in
2011, is a far cry from the periods prescribed both by the
Rules of Court and the Office of the Ombudsman's own rules
of procedure.

Assertion of the Right and the Prejudice Caused by
the Delay. This Court believes that the invocation by Garnica
of her constitutional right at this stage of the criminal
prosecution is still timely.

In Remulla vs. Sandiganbayan4, the Supreme Court held
that it is not necessary for the accused-movant to invoke this
right when the case is still pending before the Office of the
Ombudsman for preliminary investigation.

As regards the prejudice caused by the delay, it cannot
be denied that the delay prejudiced Garnica, considering that
she is criminally charged for crimes allegedly committed in
2003. The difficulty of locating witnesses and documents and
the financial 'cost for her defense are likewise undeniable.

WHEREFORE, premised considered, the instant cases
(Criminal Case Nos. SB-16-CRM-0573 and SB-16-CRM-0576)
against accused Jonnie B. Garnica are hereby DISMISSED.
The cash/ surety bond posted for her provisional liberty is
ordered released, subject to the usual accounting and auditing
procedures. The Hold Departure Orders issued against her is
lifted and set aside.

SO ORDERED.

Quezon City, Metro Manila, Philippines

4 G.R. No. 218040, April!7, 2017.
,
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Assc'ciate Justice

Chairperson
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